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sion in fact, and that a jury should not be permitted by its verdict 
to establish a fact which there was no evidence to sustain. The ruling 
of the court on this question is logical, although other jurisdictions have 
come to a contrary conclusion. 2 

It would seem that in cases such as this one, strict logic might well 
be sacrificed a trifle on behalf of the security of society. It is a 
matter of common knowledge that juries will not bring in verdicts of 
first degree murder in what are commonly termed unwritten law cases. 

When a defendant is indicted for murder, convicted of manslaughter, 
and the conviction is reversed, can he be retried for murder? Or does 
the conviction for manslaughter operate as an acquittal of murder and 
thus make available the plea of former jeopardy on a retrial for mur- 
der? In the principal case the Washington court holds that the de- 
fendant can be retried for murder, following the minority view so ably 
expounded by the United States Supreme Court. 3 The California doc- 
trine is the other way. 4 

R. L. McW. 

Election Law — Nomination of Presidential Electors — Disregard of 
Party Pledge by Members of Political Convention — Jurisdiction of 
Courts to Determine Whether a Convention Represents a Party. — Now 

that the political stir occasioned by the decision of the Supreme Court 
of California J in the Republican- Progressive fight over the presidential 
electors has subsided, it seems well to examine the decision with refer- 
ence to the principles laid down by other courts. It will be remembered 
that the Republican convention, having 101 Progressive members and 
13 Regular Republican members, nominated presidential electors 
pledged to vote for Roosevelt. Thereupon the minority of thirteen 
organized themselves as a convention and having nominated a ticket 
of Taft electors, sought to mandamus the Secretary of State to put 
this ticket, and not the other, on the ballot as that of the Republican party. 
The petition was denied on the grounds that the convention which 
nominated the Progressive ticket was regularly organized, according 
to the statute 2 , and did not cease to be so because its members broke 



2 People v. Young (1904), 88 N. Y. Supp. 1063; Clemmons v. State 
(1901), 43 Fla. 200, 30 So. 699; People v. Muhlner (1896), 115 Cal. 303, 
47 Pac. 128; People v. Coulter (1904), 145 Cal. 66, 78 Pac. 348; People 
v. City (1909), 11 Cal. App. 702, 106 Pac. 257; People v. Herges (1910), 
14 Cal. App. 273, 111 Pac. 624. 

3 Trono v. United States (1905), 199 U. S. 521; People v. Bennett 
(1896), 114 Cal. 56, 45 Pac. 1013; People v. Smith (1901), 134 Cal. 453, 
66 Pac. 669; People v. McFarlane (1903), 138 Cal. 481, 71 Pac. 568, 72 
Pac. 48; Huntington v. Superior Court (1907), 5 Cal. App. 288, 90 Pac. 
141; People v. Solani (1907), 6 Cal. App. 103, 91 Pac. 654; Note to State 
v. Gillis, 5 L. R. A. (N. S.) 571. 

* People v. Smith (1907), 134 Cal. 453, 66 Pac. 669; Huntington v. 
Superior Court (1907), 5 Cal. App. 289, 90 Pac. 141; People v. Hunting- 
ton (1908), 8 Cal. App. 612, 97 Pac. 760. 

1 Sbarboro v. Jordan (Oct. 4, 1912), 44 Cal. Dec. 489, 127 Pac. 170. 

2 Stats. (1911) Ex. Sess. p. 83. 
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party pledges and nominated candidates who were members of an- 
other party. In so holding the court quotes the emphatic language 
of a previous decision. 8 " Delegates to political conventions are no 
doubt trustees in a large sense of the word, but they discharge a 
trust with which the courts do not meddle. They obey or disobey in- 
structions as they see fit, and the only remedy for their disobedience is 
the censure of the people expressed at the polls. This is true, at least 
so far as the ballot law is concerned." 

The few cases in which the betrayal of party pledges by nominating 
conventions has come before the courts have been decided in accord 
with the principal case. 4 A similar question has arisen in the case of 
fusion tickets, which have been held valid, 5 although the ticket of a fu- 
sion convention has also been held to be that of no party. 6 

Though it appears at first glance a trifle queer that the members 
of a nominating convention can thus turn over the vote of the party 
to a rival organization, leaving the voter with no candidates represent- 
ing his party principles, it seems, on a broad view of the jurisdiction 
of the courts with regard to political conventions, that the decision 
must be sustained. 

Since 1832 the selection of candidates for office in this country has 
ordinarily been made by party conventions. As long as these institu- 
tions existed without reference to the law, the courts had no concern 
with their doings. But when, in the early nineties, the Australian 
ballot system spread through the states, courts frequently met the 
question, " Which of two tickets nominated by opposing factions of a 
given party is entitled to go on the official ballot as that of the party?" 
In the earlier cases the courts ruled that both tickets nominated should 
go on the ballot under the party name. 7 But it was soon recognized 
that the statutes meant that a party should be represented by one 
ticket, and only one, 8 and on that ground, urged perhaps by the 
inconvenience under the former rule, of voting straight tickets, the 



3 Hutchinson v. Brown (1898), 122 Cal. 189, 54 Pac. 738, 42 L. R. A. 
232. 

4 State ex rel. Kennedy v. Martin (1900), 24 Mont. 403, 62 Pac. 588; 
State ex rel. Scharnikow v. Hogan (1900), 24 Mont. 383, 62 Pac. 583; 
State ex rel. Hatch v. Smart (1900), 24 Mont. 413, 62 Pac. 591. 

5 Hutchinson v. Brown, supra; Whipple v. Broad (1898), 25 Colo. 
407, 55 Pac. 172; Payne v. Hodgson (1908), 34 Utah 269, 97 Pac. 132. 

6 Baker v. Board of Election Comrs. (1896), 110 Mich. 639, 68 N. W. 
752. 

'Stephenson v. Board of Election Comrs. (1898), 118 Mich. 396, 76 
N. W. 914, 42 L. R. A. 214, 74 Am. St. Rep. 402; Shields v. Jacobs 
(1891), 88 Mich. 164, 50 N. W. 105, 13 L. R. A. 760; Phelps v. Piper 
(1896), 48 Neb. 724, 67 N. W. 755, 33 E. R. A. 53; State ex rel. Sturte- 
vant v. Allen (1895), 43 Neb. 651, 62 N. W. 35; Sims v. Daniels (1896), 
57 Kan. 552, 46 Pac. 952, 35 L. R. A. 146; People v. District Court 
(1892), 18 Colo. 26, 31 Pac. 339. 

8 State ex rel. Howells v. Metcalf (1904), 18 S. D. 393, 100 N. W. 
923, 67 L. R. A. 331. 
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courts have almost uniformly undertaken to decide on the validity of 
contested nominations. 9 

It has generally been considered that the convention called by the 
regular party authorities has the right to nominate the ticket of the 
party, 10 and that a bolting convention, unless it contains a majority 
of the duly qualified delegates of the party 11 has no right to the party 
name. Mandamus, and not certiorari, lies to compel the officer in charge 
of the ballots to insert the proper ticket. 12 Certain cases in which the 
decisions have expressly followed the decision of party tribunals, and 
have refused to go farther into the question of the regularity of the 
nominations, 13 may perhaps be best referred to the principle that where 
the contesting nominees have agreed to submit to the jurisdiction of 
the higher committee or convention, and have been accorded a full 
and fair hearing, an estoppel works against the candidate who is de- 
clared irregular. 14 However, it must be noted that in a few states the 
statutes expressly direct the courts to follow the determinations of the 
regular party authorities. 16 

It may be predicated that the jurisdiction of the courts in party 
nomination cases arises wholly out of statutes, 16 and extends only so far 
as the statutes extend. As the California statute does not limit the 
power of the convention to name any qualified elector as a candidate, 
no matter what his party affiliations are, the court itself cannot make 
such limitation. The convention being regularly constituted under the 



9 McDonald v. Hinton (1896), 114 Cal. 484, 46 Pac. 870, 35 L. R. A. 
152; Spelling v. Brown (1898), 122 Cal. 277, 55 Pac. 126; State ex rel. 
Wolfe v. Falley (1900), 9 N. D. 450, 83 N. W. 860; State ex rel. Fosser 
v. Lavik (1900), 9 N. D. 461, 83 N. W. 914; State ex rel. Rose v. Piper 
(1896), 50 Neb. 42, 69 N. W. 384; State ex rel. Whedon v. Smith (1898), 
57 Neb. 41, 77 N. W. 384. 

"Burns v. Board of Election Comrs. (1908), 154 Mich. 471, 117 N. 
W. 1053; Addle v. Davenport (1900), 7 Idaho 282, 62 Pac. 681; Williams 
v. Lewis (1898), 6 Idaho 184, 54 Pac. 619; State ex rel. Riley v. Weston 
(1904), 31 Mont. 218, 78 Pac. 487; State ex rel. Garn v. Board of Election 
Comrs (1906), 167 Ind. 276, 78 N. W. 104. 

"Liggett v. Bates (1897), 24 Colo. 314, 50 Pac. 860; Walling v. 
Lansdon (1908), 15 Idaho 282, 97 Pac. 396. 

12 State ex rel. Robbins v. Parker (1910), 147 Iowa 88, 125 N. W.864. 

"State ex rel. Gilchrist v. Weston (1902), 27 Mont. 185, 70 Pac. 
519;State ex rel. Buttz v. Luidhal (1902), 11 N. D. 320, 91 N. W. 950; 
Roussel v. Dornier (1911), 129 La. 930, 57 So. 272. 

"State ex rel. O'Malley v. LeSueur (1891), 103 Mo. 253, 15 S. W. 
539; Boggess v. Buxton (1910), 67 W. Va. 679, 69 S. E. 367; Republican 
Executive Com. v. Wetzel Co. Court (1910), 68 W. Va. 113, 69 S. E. 

« Cain v. Page (1897), 19 Ky Law Rep. 977, 42 S. W. 336; Ex parte 
Sanders (1898), 53 S. C. 478, 31 S. E. 290; Re Redmond (1893), 25 N. 
Y. S. 381;Re Pollard (1893), 25 N. Y. S. 385; Re Fairchild (1897), 151 
N. Y. 359, 45 N. E. 943; Cf. Re Hines (1910), 126 N. Y. S. 386, 
141 App. Div. 569. 

18 Walling v. Lansdon, supra, 15 Cyc. 330. 
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statute, its acts, except for fraud, cannot be judicially brought in 
question. A. B. S., Jr. 

Employers' Liability Acts, Federal and State — Changes from 
Common Law Liability — No Election by State as an Employer to 
Come Under State Act— The Federal Employers' Liability Act, 1 
regulating the liability of common carriers by railroads to their em- 
ployees, and the Employers' Liability Act, of general application, in 
this State, 2 (even without taking into consideration its optional com- 
pensation system), 3 have effected radical changes from the common 
law liability of an employer for injury to his employee. These changes 
proceed in general along similar lines. The alterations made by the 
Federal act in respect to the employer's liability may be summarized 
as follows: (a) Abolition of the fellow servant defense; (b) Elimination 
as a defense of assumption of risk by the employee in any case where 
the employer's violation of a statute enacted for the safety of the 
employee has contributed to the injury; (c) Elimination as a defense 
of contributory negligence of the employee under the same circum- 
stances; (d) Contributory negligence in no case to be a complete bar 
to recovery but to effect only a reduction in damages proportionate 
to the amount of negligence attributable to the employee. The Cali- 
fornia statute (so far as it affects merely the common law action for 
negligence), while adopting in general the same changes as the Fed- 
eral statute, differs from the latter in two important respects. First, 
the assumption of risk by the employee is never a defense under the 
California statute, in which respect it is more liberal to the employee 
than the Federal act. Second, the treatment of contributory negligence 
under the two statutes is different. The Federal law, as said before, 
permits the consideration of the matter of contributory negligence for 
the purpose of reducing damages, while the California statute pro- 
vides that there shall be a proportionate diminution in damages when 
the contributory negligence of the employee is "slight" and that of the 
employer "gross." Thus, the Federal law seems in this respect more 
liberal to the employee than the State law, for in case the contributory 
negligence is more than "slight," or in case the employer's negli- 
gence cannot be termed "gross," it would appear that the latter 
statute leaves the common law defense of contributory negligence un- 
affected. 

The acts have been recently discussed by the courts in two de- 
cisions. In the case of Northern Pac. Ry. v. Maerkl, 4 arising under 



i Act of April 22, 1908, 3S Stat. 65, c. 149; amended April S, 1910, 36 
Stat. 291, c. 143. 

2 Approved April 8, 1911, Stats. 1911, p. 796. 

3 Sees. 1 and 2 of the act cover any action, while Sec. 3 and follow- 
ing concern the optional compensation system. 

*198 Fed. 1. 



